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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ENVIRONMENTAL PROTECTION

INFORMATION CENTER, anon-profit No. C 01-2821 MHP
corporation,
FAantiff,
V.
OPINION
PACIFIC LUMBER COMPANY, aDeaware M otionsto Dismiss

corporation; SCOTIA PACIFIC COMPANY
LLC, aDdaware corporation;
ENVIRONMENTAL PROTECTION
AGENCY, afederd agency; and CHRISTINE
TODD WHITMAN, in her capacity as EPA
Adminidretor,

Defendants.

Faintiff Environmenta Protection Information Center (“EPIC”), a non-profit environmentd
organization in Humboldt County, Cdifornia, brings this action on behdf of itsdf and its members againgt
Pacific Lumber Company and Scotia Pacific Lumber Company (collectively “PALCQO”), the Environmental
Protection Agency (“EPA”), and Chrigtine Todd Whitman as EPA Administrator. Pursuant to state law
and the Clean Water Act (“CWA”), 33 U.S.C. § 1251 et seq., EPIC seeks declaratory and injunctive
relief, civil pendties, and restitution for PALCO’ s dleged discharge of pollutants into Bear Creek in
Humboldt County. EPIC aso chalenges an EPA regulation that allegedly excludes PALCO's actions from
permitting required by the CWA. Now before the court are separate motions to dismiss by PALCO and
EPA. After having consdered the parties arguments, and for the reasons stated herein, the court rules as

follows.




UNITED STATESDISTRICT COURT

For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

BACKGROUND
l. Factua Background*

At the heart of this action isthe Bear Creek watershed, covering 5500 acres of land in Humboldt
County, Cdifornia. Bear Creek, atributary of the lower Ed River, islocated severa miles upstream of
Scotig, Cdifornia. Plaintiff EPIC aleges that there has been a dramatic increase in the amount of sediment
deposited into Bear Creek—from approximately 8000 tons per year, before substantia logging in the area
began, to 27,000 tons per year today. EPIC attributes the increase in sediment delivery to the logging
activities of defendant Pecific Lumber Company and its wholly owned subsidiary, defendant Scotia Pacific
Lumber Company, both of which are Delaware corporations with their principa places of businessin
Scotia PALCO owns ninety-five percent of the land in the Bear Creek watershed and engagesin logging
throughout the watershed.

Specificaly, EPIC aleges that the sediment increase is caused by PALCO' s timber harvesting and
congtruction of unpaved roads. EPIC contends that timber harvesting removes vegetation and makes soils
more susceptible to erosion and landdides, and that the construction of unpaved roads exposes soils and
destabilizes dopes. According to EPIC, rain carries the exposed slts and sediments—as well as other
pollutants such as pesticides and diesd fue—into culverts, ditches, eroson gullies and other adleged
channdls, and from there into Bear Creek.

A study conducted by PALCO consultants in April 1998 identified at least 179 specific Stesin the
watershed where sediments and other pollutants are deposited into Bear Creek and itstributaries. EPIC
aleges that pollutant-laden weter flows through, among other channels, 156 hillside culverts and 5.5 miles
of roadside ditchesthat drain directly into stream-crossing culverts. PALCO has not applied for any
permits for these sites, which EPIC contends should be regulated as point sources under the CWA. Asa
result of PALCO' s activities, EPIC maintains that there have been significant adverse impacts on the
beneficid uses of Bear Creek, including the use of the creek by fish for nesting and rearing habitat.
Moreover, EPIC believes that further activities proposed in PALCO' stimber harvest plans, such as
congtruction of additional roads, culverts and ditches, could incresse the amount of sediment, silt, and other
pollutants deposited into Bear Creek.
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Il Sautory and Regulatory Background
Congress enacted the CWA in 1972 “to restore and maintain the chemicd, physica, and biological

integrity of the Nation'swaters.” 33 U.S.C. 8§ 1251(a). The“fundamental premise’ of the CWA isthat
“‘the discharge of any pollutant by any person shal be unlawful’” unless authorized by the Act. Natural
Resources Defense Council (“NRDC”) v. EPA, 822 F.2d 104, 109 (D.C. Cir. 1987) (citing 33U.S.C. 8

1311(a)). The CWA primarily uses an effluent limitation approach that regulates certain sources of
pollutants, known as* point sources,” through technology-based standards. NRDC v. Train, 510 F.2d
692, 695 (D.C. Cir. 1974). Water quality-based standards supplement technology standards when
necessary to further control pollution in abody of water. NRDC v. EPA, 822 F.2d at 110. In contrast to
the “end-of-pipe’ regulation of point sources, nonpoint sources of pollution are only indirectly controlled
through state management programs.  See Oregon Natural Desert Ass'n v. Dombeck, 172 F.3d 1092,
1096-97 (9th Cir. 1998), cert. denied, 528 U.S. 964 (1999). The CWA aso directs the EPA to issue

information on nonpoint sources of pollution. 33 U.S.C. § 1314(f).
A. National Pollutant Discharge Elimination Sysiem

The CWA prohibits the “discharge of any pollutant” except as authorized by a Nationd Pollutant
Discharge Elimination System (“NPDES’) permit. 33 U.S.C. 88 1311(a), 1342(a). NPDES permits are
issued by either the EPA or a state with an approved program, such as Cdifornia? 1d. § 1342(a)—«b).
The term “discharge of a pollutant” is defined by the CWA as*any addition of any pollutant to navigable
waters from any point source.” 1d. 8 1362(12)(A) (emphasis added). A “point source’ is.

any discernible, confined and discrete conveyance, including but not limited to any pipe,

ditch, channd, tunndl, conduit, well, discrete fissure, container, rolling stock, concentrated

animal feeding operation, or vessel or other floating craft, from which pollutants are or may

be discharged. Thisterm does not include agricultura stormwater discharges and return

flows from irrigated agriculture.
1d.. § 1362(14). Theterm “pollutant” is defined broadly by the Act to include such substances as rock and
sand, aswell asindugtrid, municipad and indudtrid wastes. |d. 8 1362(6).

B. Regulation of Silviculturd Sources

After the CWA was enacted, EPA promulgated regulations that exempted certain categories of
discharges from NPDES permit requirements, including “[u]ncontrolled discharges composed entirely of
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storm runoff,” and some “[d]ischarges of pollutants from agricultural and slviculturd activities” 40 C.F.R.
§125.4 (1973). NRDC chdlenged the regulationsin D.C. Didtrict Court, arguing that EPA did not have

the authority to exempt categories of point sources from regulation. NRDC v. Train, 396 F. Supp. 1393,

1395 (D.D.C. 1975), &f'd, NRDC v. Codlle, 568 F.2d 1369 (D.C. Cir. 1977). The District Court

agreed. Id. a 1396. In responseto the Didtrict Court’s decison, EPA promulgated a new regulation on
dlvicultural sourcesin 1976 that defined a Slvicultura point source and gave examples of nonpoint sources
inacomment.® 41 Fed. Reg. 24,709, 24,711 (June 18, 1976). When EPA repromulgated the regulation
in 1980, the agency incorporated the comment in the text with dight changes to the language. 45 Fed. Reg.
33,290, 33,446-47 (May 19, 1980). The current regulation isidentical to the one recodified in 1980 and
definesa*[gilviculturd point source’ as:

any discernible, confined, and discrete conveyance related to rock crushing, gravel

washing, log sorting, or log storage facilities which are operated in connection with

slviculturd activities and from which pollutants are discharged into waters of the United

States. The term does not include non-point source siviculturd activities such as nursery

operations, site preparation, reforestation and subsequent cultura trestment, thinning,

prescribed burning, pest and fire control, harvesting operations, surface drainage, or road

construction and maintenance from which there is natural runoff.
40 C.F.R. §122.27(b)(1) (emphasis added).

C. 1987 Amendments on Municipal and Industrid Stormwater Discharges

In 1987, Congress amended the CWA to include a section on municipa and industrid stormwater
discharges. See Pub. L. No. 100-4, 101 Stat. 7 (1987) (codified as 33 U.S.C. § 1342(p)). Section
402(p)(2) mandates permits for ssormwater discharges “ associated with industrid activity,” those from
municipa sorm sawer systems, and those that contribute to water qudity violations or are “sgnificant
contributor[] of pollutants.” 33 U.S.C. § 1342(p)(2). In addition, section 402(p)(6) requires the EPA to
designate other sources of sormwater pollution and * establish a comprehensive program to regulaie’ these
discharges. 1d. 8 1342(p)(6). 1n 1990, the EPA issued regulaions for the discharges identified in
402(p)(2), referred to asthe “Phase |” regulations. 55 Fed. Reg. 47,990 (Nov. 16, 1990). The
regulations were chalenged and, for the most part, upheld by the Ninth Circuit. American Mining Cong. v.
EPA, 965 F.2d 759, 762 (9th Cir. 1992); NRDC v. EPA, 966 F.2d 1292, 1295 (Sth Cir. 1992). In

1999, the EPA issued the regulations for the remaining sources in section 402(p)(6), aso referred to asthe

“Phase I1” regulations. 64 Fed. Reg. 68,722 (Dec. 8, 1999). Once again, the regulations were mostly
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upheld by the Ninth Circuit againgt challenges. Environmental Def. Cir. v. EPA, 319 F.3d 398, 405 (9th
Cir. 2003).

D. Proposed Amendment to Silviculture Regulation

In 1999, EPA proposed revising the 1976 siviculture regulation in order to “modify [the EPA’S]

current interpretation of the term ‘ point source’ with respect to discharges associated with silviculture” 64
Fed. Reg. 46,058, 46,077 (Aug. 23, 1999). The proposed verson would have |eft untouched the first
sentence of the 1976 regulation, which lists the four types of sources considered to be point sources. The
second sentence identifying nonpoint source activities would have been replaced. 64 Fed. Reg. at 46,088.
Inits stead, EPA proposed giving EPA and authorized states the opportunity to designate, on a case-by-
case bas's, sormwater discharges from siviculturd activities as point sources subject to NPDES permitting.
1d.* Theonly silvicultural sources subject to the proposed revision were those Phase | stormwater
discharges identified as either contributors to violations of water quality standards or as “ significant
contributor[s]” of pollutantsto abody of water. 1d. (requiring a designation under section 122.26(a)(1)(V),
40 C.F.R. 8 122.26(a)(1)(v)); see 33 U.S.C. § 1342(p)(2)(E) (granting EPA the authority to require a
permit for such discharges).

The 1999 revision was proposed in conjunction with comprehensive rulemaking on the
establishment of “Total Maximum Daily Loads’ (“TMDLS’). 64 Fed. Reg. 46,012 (Aug. 23, 1999). A
TMDL defines the maximum amount of a pollutant that can be discharged, or “loaded,” into a certain water
body from al sources, including point sources, nonpoint sources and natural background sources.
Dioxin/Organochlorine Cir. v. Clarke, 57 F.3d 1517, 1520 (9th Cir. 1995). Section 303(d) of the CWA

requires states to identify bodies of water that do not meet water quality standards even with technology-
based pollution controls on point sources, then establish TMDL s and submit alist of waters and the
TMDLsto EPA for review. 33 U.S.C. § 1313(d). EPA proposed that its case-by-case designation of
sivicultura point sources be employed only when limitations on discharges were needed to achieve a
TMDL. 64 Fed. Reg. at 46,088.

After consdering comments on the proposal, EPA decided to retain the second sentence of section

122.27(b)(1) as promulgated in 1976. 65 Fed. Reg. 43,586, 43,652 (July 13, 2000).
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E. Judiciad Review Under the Clean Water Act

The CWA, read in connection with the Administrative Procedure Act (“APA”), 5U.S.C. § 701 &
seq., creates a bifurcated jurisdictiond scheme in which jurisdiction over certain clamsagangt EPA is
vested exclusively in the circuit courts, and the remainder are vested in the digtrict courts. 33 U.S.C. 88
1365(a), 1369(b)(1). Section 509(b) gives circuit courts origind jurisdiction over challenges to certain
actionsby EPA Adminigrators, including “gpproving or promulgating any effluent limitation or other
limitation under [four enumerated sections of the Act, including section 301] and “issuing or denying any
permit under [section 402].” 33 U.S.C. 8 1369(b)(1)(E){F). If an action falswithin the purview of
subsection (b)(1), then it cannot be reviewed by a court in any civil or crimind enforcement action. 33
U.S.C. 8§1369(b)(2). Other chalengesto EPA actions may be brought in district courts either as citizen
suits under section 505(a), or as APA claims based on genera federd question jurisdiction. Oregon
Natural Res. Council v. United States Forest Serv., 834 F.2d 842, 852 n.16 (9th Cir. 1987) (citing 28
U.S.C. §1331).°
1. Procedura Higtory

EPIC filed its complaint in this action on July 24, 2001, dleging that PALCO violated the CWA,

the Porter-Cologne Act and Cdifornia’'s Unfair Competition Law, Cal. Bus & Prof. Code

§ 17200 et seq., by discharging pollutants into Bear Creek and its tributaries without a CWA permit. The
suit was brought as a citizens suit under section 505(a) of the CWA, 33 U.S.C. § 1365(a). On August 16,
2001, the court denied EPIC’'s motion for atemporary restraining order. After PALCO moved to dismiss
based in part on the silvicultura regulation, EPIC filed an amended complaint on September 24, 2001 with
athird dlaim directly attacking the nonpoint source provision of the regulaion pursuant to the APA.® On
October 23, 2001, EPIC asked the North Coast Regional Water Quality Control Board (“Regional
Board”), the state entity responsible for issuing CWA permits for the watersin this action, to issue permits
for “Pacific Lumber’ s sediment- and herbicide-laden discharges, especidly from culverts, drainage ditches,
gullies, and logging-induced erosion channels” Lozeau Dec., Exh. A a 1. Expresdy goplying EPA:s
interpretation of section 122.27 as discussed in its decision not to promulgate the 1999 proposed
regulation, the Regiona Board denied EPIC' srequest on November 7, 2001. Lozeau Dec., Exh.B at 1
(citing 65 Fed. Reg. 43,586, 43,651 (July 13, 2000)).

6
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Now before the court are separate motions by EPA and PALCO to dismiss EPIC’s amended
complaint. EPA moves the court to dismiss EPIC' sthird claim, while PALCO urges the court to dismiss
the entire action. As discussed below, the court will address the issue of its jurisdiction over EPIC's APA
clam and the gpplicable statute of limitations. Because the court finds that it has jurisdiction and the action
is not time-barred, the court requests further briefing from al parties on the remaining issues, including the
merits of EPIC' s challenge to section 122.27.

LEGAL STANDARD
l. Moation to Dismiss for Lack of Subject Matter Jurisdiction

A party may chalenge the court’sjurisdiction over the subject maiter of the complaint under
Federd Rule of Civil Procedure 12(b)(1). A complaint will be dismissed if, looking at the complaint asa
whole, it gopearsto lack jurisdiction either “facialy” or “factualy.” See Thornhill Publ’g Co. v. Generd
Td. & Elec. Corp., 594 F.2d 730, 733 (9th Cir. 1979). The burden to show jurisdiction lies with plaintiff.
Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377 (1994) (“1t isto be presumed that a

cause lies outsde this [court’ 5] limited jurisdiction, and the burden of establishing the contrary rests upon
the party asserting jurisdiction.”) (citations omitted).

Il. Moation to Dismissfor Fallureto Statea Clam

A motion to dismiss for failure to state a claim should be denied under Federal Rule of Civil
Procedure 12(b)(6) “unless it appears beyond doubt that plaintiff can prove no set of factsin support of her
dam which would entitle her to relief.” Lewis v. Telephone Employees Credit Union, 87 F.3d 1537, 1545
(9th Cir. 1996) (citation omitted). “All dlegations of materid fact are taken as true and congtrued in the
light most favorable to the nonmoving party.” Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (Sth
Cir. 1996) (citation omitted).

DISCUSSION

EPIC dlegesthat EPA’s promulgation of the 1976 Slviculturd regulation, aswell as its subsequent
decison in 2000 not to amend the regulation, were ultra vires acts that should be set aside under the APA,
5U.S.C. § 706(2)(C), and were dso arbitrary, capricious, an abuse of discretion, and otherwise not in

7
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accordance with law under the APA, 5 U.S.C. § 706(2)(A).” EPA and PALCO contend that this court
lacks jurisdiction over EPIC' s claim because section 509(b)(1) of the CWA gives the circuit courts
exclusive jurisdiction over such achalenge®

Even if this court does have jurisdiction, defendants argue that EPIC is essentidly attacking the
1976 regulation, and thus the APA’ s Six-year statute of limitations has long since run. EPIC repliesthat the
Satute of limitations should not gpply to its claim becauseit is bringing an as applied chalenge. Inthe
dternative, EPIC contends that EPA re-opened the 1976 regulation in its 1999 proposed rulemaking.
While EPA maintains that EPIC could only seek review of the agency’ s decision not to amend the
regulation in the manner proposed by the rulemaking, PALCO reaches further to argue that there was no
reviewable final agency action.
l. Didrict Court Jurisdiction

The APA authorizesjudicid review over fina agency actions for which there is* no other adequate
remedy inacourt.” 5U.SC. 8 704. Other adequate remedy existsif the action is made reviewable by the
provisons of the CWA. Hayesv. Whitman, 264 F.3d 1017, 1025 (10th Cir. 2001) (availability of citizen
auit clam precludes APA clam); of. Oregon Natural Res. Council, 834 F.2d at 852 (finding that an APA

claim could be made “[f]or the reasons we expressed earlier concerning the unavailability of thistype of
action under the citizen suit provison of the CWA”). Thus, if section 509(b)(1) of the CWA dlows EPIC
to bring its dlaim in the circuit courts, EPIC may not bring an APA dam inthiscourt. Sun Enters., Ltd. v.

Train, 532 F.2d 280, 288 (2d Cir. 1976) (dso stating that “there is a strong presumption againgt the
availability of smultaneous review in both the didtrict court and the court of gppeals’). Defendants argue
that EPIC's claim could have been brought in the courts of gppeds, since the claim is properly understood
asachdlengeto an EPA Adminidrator’s action in ether “approving or promulgating any effluent limitation
or other limitation under section 1311 [301 of the CWA]” or “issuing or denying any permit under section
1342 [402 of the CWA].” 33 U.S.C. § 1369(b)(1)(E)<F). The court first looks to the statutory authority
clamed by EPA in its rulemakings, then addresses whether the EPA action at issuein this action fals within
the sections cited by defendants.
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A. Statutory Authority for Section 122.27
When EPA proposed the new slvicultura regulation in 1976, the agency listed three CWA

provisions as authorities. section 304, section 402 and section 501. 41 Fed. Reg. 6281, 6283 (Feb. 12,
1976). Section 304 requires EPA to develop and publish information on nonpoint source pollution. 33
U.S.C. 8§ 1314(f). Section 402 establishes the NPDES permitting program, 33 U.S.C. § 1342, and
section 501 grants EPA authority to promulgate regulations necessary to implement the CWA. 33 U.SC.
§1361(a). In contrast, the preamble to EPA’s 2000 decision not to amend the silvicultural regulation
dates that the “existing regulation of discharges from silvicultural sources was not compelled by the CWA.”
65 Fed. Reg. at 43,650. Instead, the regulation was promulgated “based on the interpretive authority for
rulemaking under CWA section 501(a), which authorizes the Adminisirator to prescribe regulations thet are
necessary to carry out functions under the Act.” 1d.

Relying on the 2000 preamble, EPIC contends that EPA’s “ categorica excluson” of certain
slviculturd point sources from NPDES permitting in the second sentence of section 122.27(b)(1) was
based only on section 501 of the CWA. Thus, sections 304 and 402 are authorities for the four activitiesin
the first sentence, as the regulation subjected these activities to the NPDES program and the applicable
effluent limitation guiddlines® Since EPIC is only challenging EPA’s exclusion of certain point sourcesin the
second sentence, and section 501 is not listed as one of the Satutory provisions for which circuit court
review may be had under section 509(b)(1), this court should have jurisdiction. EPA arguesthat itsfailure
in 2000 to list other provisions does not mean that the second sentence of the silvicultura regulation was
propounded only pursuant to section 501. Any CWA regulation is based, at least in part, on EPA’s
generd rulemaking authority. Even though EPA failed to mention two of the three sectionsin its most
recent proposed rulemaking, adl three sections should till be considered authorities for the entire regulation.

The court finds EPIC’ s argument unpersuasive for the reason that the second sentence of the
siviculturd regulation is based on the authority of at least two CWA sections: section 304 and section 501.
As gated in the 2000 preamble, EPA relied on section 501 for its genera rulemaking authority. In
addition, however, the EPA’s authority to issue a regulation on nonpoint sources is found in section 304(f).
This section directs the EPA to publish in the Federd Regiter “information including guiddines for
identifying and evauating the nature and extent of nonpoint sources of pollutants, and processes,

9
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procedures, and methods to control pollution resulting from . . . silvicultura activities. . . including runoff
from. .. forest lands” 33 U.S.C. § 1314(f)(1), 2(A). By naming slvicultura nonpoint sources through
example, the court finds that EPA acted within its authority under section 304(f)(1) to issue aguiddine for
identifying the nature of nonpoint sources, in this case a specific class of nonpoint sources. Neither section
304 nor section 501 invokes the jurisdiction of the appeals court under section 509(b)(2).

This court cannot ignore, however, that in defining certain slvicultural sources as nonpoint in nature,
EPA determined the sources were not subject to the NPDES program. While thereis a superficid logic to
the argument that the EPA cannot issue a regulation on nonpoint sources under the authority of section 402,
asection on point source permits, this argument ignores the context of the rulemaking. EPA proposed the
regulation in 1976 in response to the D.C. Digtrict Court’s decision sriking down a regulation excluding
Slvicultura point sources from the NPDES program. NRDC v. Train, 396 F. Supp. a 1396. Inits
preamble to the proposed regulation, the EPA declared that it had “ carefully examined the relationship
between the NPDES permit program . . . and water pollution from slvicultura activities’ to determine “that
most water pollution related to Sivicultura activitiesis nonpoint in nature” 41 Fed. Reg. at 6282. In 1999,
the EPA proposed changing the “regulatory gap in coverage’ for *a discrete category of ‘non-point
sources excluded from the opportunity for regulation under the NPDES permitting program.” 64 Fed.
Reg. a 46,077. By itsown admisson, EPIC challenges EPA’s determination to “ categorically exempt”
such sources from NPDES permitting. Thus, this court must address whether EPA’ s decision not to
subject these sources to section 402 is an action invoking circuit court jurisdiction.

B. Section 509(b)(1)(F): Issuing or Denying a Permit under Section 402

EPA arguesthat EPIC's chdlenge to section 122.27 is actudly for review of an EPA action “in
Issuing or denying any permit under section 1342 [section 402 of the CWA].” 33 U.SC.
§ 1369(b)(1)(F). Thisjurisdictiond provison has been interpreted to include not only review of asmple
issuance or denid of a permit but aso of actions that involve afunctiona equivaent. Crown Simpson Pulp

Co. v. Costle, 445 U.S. 193, 196 (1980).° The Ninth Circuit, relying on D.C. Circuit case law, has dso
applied the provision to rules regulating underlying permit procedures. NRDC v. EPA, 966 F.2d at 1297.
EPA contends that its promulgation of arule on the scope of NPDES permitting reguirements for
slviculturd sources fdls within this broad interpretative penumbra, while EPIC maintains that arule defining

10
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nonpoint sources by its very nature removes the sources from any NPDES permitting requirements, and
thus any circuit court review of permitting. Because the court finds that the EPA action at issueis properly
characterized as aregulation identifying a class of slvicultural sourcesthat do not require NPDES permits,
the gpplicable case law interpreting section 509(b)(1)(F) cannot support circuit court review of achadlenge
to such an agency action.
1 Functional Equivalent Test
The Supreme Court has made clear that circuit court jurisdiction under section 509(b)(1)(F)

extends to actions that are functionaly equivaent to issuing or denying a permit. Crown Simpson, 445 U.S.

at 196 (holding that EPA’ s decision to veto a state-issued permit is reviewable by a circuit court because
the veto had “the precise effect” of denying apermit). In this Circuit, examples of other functiona
equivaents include denid of an gpplication for a variance from NPDES permitting Sandards, Georgia-
Pecific Corp. v. EPA, 671 F.2d 1235, 1239 (9th Cir. 1982), and the extension of existing NPDES
permits, Pacific Legal Found. v. Costle, 586 F.2d 650, 654-55 (9th Cir. 1978), rev'd on other grounds,
445 U.S. 198 (1980). EPA does not explain, however, how the promulgation of aregulation that defines

certain slviculturd sources as nonpoint sources is the “functiond equivaent” of issuance or denid of a
NPDES permit. The court agrees with EPIC that the “ precise effect” of such aregulation isto exclude
sources from the NPDES program, whereas the issuance or denial of a permit, as ameatter of statutory
mandate, only occurs when there are point sources regulated by the NPDES program. Therefore, circuit
court review is not invoked by thisline of cases.

2. Review of Underlying Permit Procedures

Relying on two Ninth Circuit cases that reviewed the Phase | sormwater regulations, American
Mining and NRDC v. EPA, EPA next argues that circuit court review of the slvicultura regulaion is

available because it is properly understood as arule regulating permitting. See American Mining Cong., 965

F.2d at 763 (stating that section 509(b)(1)(F) “dlows usto review the regulations governing the issuance of
permits under section 402”); NRDC v. EPA, 966 F.2d at 1296 (dating that circuit courts “have the power
to review rulesthat regulate the underlying permit procedures’). Both cited to aD.C. Circuit case, NRDC
v. EPA, 656 F.2d 768, 775 (D.C. Cir. 1981), which found that it had jurisdiction over CWA regulations

governing criteriafor variances from secondary trestment requirements. Assuming jurisdiction, the D.C.

11
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Circuit declared, defends againgt the “perverse Situation” in which the court “will be able to review the grant
or denid of the permit, but will be without authority to review directly the regulations on which the permit is
based.” 1d. (dting E.I. duPont de Nemours & Co. v. Train, 430 U.S. 112, 136 (1977)).

EPA points to the amilarities between the Ninth Circuit cases and the present action. In NRDC v.

EPA, the Ninth Circuit consdered regulations that exempted certain activities from immediate permitting
under the NPDES program. 966 F.2d at 1301-08. For example, the Circuit reviewed an EPA regulation
defining “discharge associated with indudtrid activity” s0 as not to include “light industry” discharges. 1d. at
1304-05. Smilarly, in American Mining, the Circuit consdered whether EPA could include discharges

from inactive mines as a* discharge associated with indusiria activity.” 965 F.2d at 764-66. EPA reads
these cases to stand for the proposition that challenges to regulations defining which activities are subject to
or excluded from the NPDES permit program are properly brought in the court of appedls.

EPIC contends, however, that NRDC v. EPA and American Mining should be read narrowly lest

they make the specific language of section 509(b)(1) meaningless. EPIC first argues that these cases only
give the circuit courts power to review permitting rules enacted pursuant to section 301. While the Ninth
Circuit did rely on aD.C. Circuit case reviewing limitations pursuant to section 301, this court cannot

accept EPIC’ s argument because there is no indication in either NRDC v. EPA or American Mining that

the sormwater regulations at issue were promulgated as effluent limitations under section 301. Second,
EPIC argues that arule diminating certain sources from NPDES requirements by defining them as nonpoint
in nature is not a provision governing issuance of permits or regulating underlying permit procedures. In
order for such rulesto exist, EPIC aleges, there must first be point sources subject to permit requirements.
This court agrees.

EPA repliesthat EPIC' sreading fliesin the face of NRDC v. EPA, which found jurisdiction over
regulations that excluded certain sources from permitting. Despite EPA’s protestations, EPIC’ s argument is
not at odds with NRDC v. EPA. There, the court reviewed regulations exempting sources from immediate
permit requirements; such exemptions alowed sources to remain without a permit during the five-year
moratorium. The question in NRDC v. EPA was not whether the sources should be subject to the NPDES
program at al, but whether EPA should require permits during Phase | of its permitting process. Thus, the
regulations directly governed permit procedures by determining when permitting would occur. In the action
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at bar, there can be no underlying permit procedures for silvicultura sources, because they are not subject
to the NPDES program.*?

EPA contends that such aconcluson isillogicd, asit would dlow circuit courts to review rules that
subjected certain sources to the NPDES program but not those that excluded the same sources. Given the
specific language of the jurisdictiond provision and the rationae behind circuit court review of underlying
procedures, however, such an outcome is reasonable. Because EPIC chalenges a decision that in effect
excludes sources from the NPDES program, the circuit courts will never have to confront the issuance or
denid of apermit for these sources. The Ninth Circuit, by virtue of section 122.27, will never have to
congder on direct review an action involving the denia of a NPDES permit for pollutant discharges
resulting from silvicultura road congtruction.** Thus, adistrict court taking jurisdiction over achdlengeto
the slvicultura regulation does not creste the same awkwardness for a circuit court as that described in the
D.C. Circuit case of NRDC v. EPA.

EPA argues that circuit courts should review al actions related or attendant to the NPDES
program. But such an interpretation stretches CWA'sjurisdictiona statute far beyond its plain language to
the point of absurdity. The specific language of section 509(b)(1)(F) alows direct review of an EPA action
inissuing or denying any permit under section 402. Had Congress wanted to grant origind appellate review
of more fundamenta decisions, it could have done so. “*[T]he complexity and specificity of section
[509(b)] . . . suggests that not al such actions are so reviewable. 1f Congress had so intended, it could
have smply provided that al EPA action under the statute would be subject to review in the courts of

appedls, rather than specifying particular actions and leaving out others.”” Longview Fibre Co. v.
Rasmussen, 980 F.2d 1307, 1313 (9th Cir. 1992) (quoting Bethiehem Sted Corp. v. EPA, 538 F.2d 513,

517 (2d Cir. 1976)).* Indeed, arecent Ninth Circuit decision interpreting section 122.27 implied that

appdlate jurisdiction would not lie in adirect challenge to the regulation. League of Wilderness Defenders
v. Forsgren, 309 F.3d 1181, 1190 n.8 (9th Cir. 2002) (“It isfar from clear that review of [section 122.27]
would be precluded by section 1369(b), particularly in light of the fact that this court has counsded against
expangve gpplication of section 1369(b).”) (citing Longview Fibre, 980 F.2d at 1313). Therefore, this
court finds no basis in section 509(b)(1)(F) for circuit court review of this challenge.
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C. Section 509(b)(1)(E): Promulgation of Effluent Limitations under Section 301

In the dternative, EPA and PALCO argue that direct appellate review should lie under section
509(b)(1)(E). In pertinent part, section 509(b)(1)(E) allows for circuit court review of the EPA
Adminigrator’s action “in gpproving or promulgating any effluent limitation or other limitation under section
1311 [section 301 of the CWA].” 33 U.S.C. § 1369(b)(1)(E). Theterm “effluent limitation” is defined as
“any redriction . . . on the quantities, rates, and concentrations of chemical, physicd, biologica and other
congtituents which are discharged from point sources into navigable waters.. . . including schedules of
compliance” Id. § 1362(11). The EPA Adminigtrator is required by section 301 to establish effluent
limitations for point sources of pollutants based on applicable pollution control technology. 1d. § 1311(b),
(e). The effluent limitations may be modified in certain defined circumstances. See, e.g., id. 8 1311(g)
(nonconventiond pollutants), (k) (innovative technologies), (p) (cod remining operations).

EPA contends that the silvicultura regulation fals within section 509(b)(1)(E) because it was part of
aset of regulations found reviewable by the D.C. Circuit under that section. NRDC v. EPA, 673 F.2d 400
(D.C. Cir.), cert. denied, 459 U.S. 879 (1982). In NRDC v. EPA, the D.C. Circuit reviewed chalenges
to the CWA portion of the 1980 Consolidated Permit Regulations (“CPRs’). 1d. at 402. Noting that the
“EPA cited § 301 as astautory basis for the CPRs and the CPRs set out procedures for obtaining permits
that comply with 8 301,” the D.C. Circuit found “[i]t isthus fair to say that the CPR’ s were promulgated
under § 301.” |d. a 405 n.15. The CPRs were limitations within the meaning of section 509(b)(1)(E)
because they were collectively “‘alimitation on point sources and permit issuers and ‘aredtriction on the
untrammeled discretion of the industry’ that existed before passage of the CWA.” |d. at 405 (quoting
Virginia Elec. & Power Co. v. Codlle, 566 F.2d 446, 450 (4th Cir. 1977)). The court did not determine
whether the CPRs were “ effluent limitations” or “other limitations” Id. at 404 n.11. (“Because [section]

509(b)(1)(E) providesfor our review of both effluent limitations and other limitations, we see no need to
determine that the CPRs are one or the other. It sufficesthat they fit within the Satutory digunctive
phrase.”).

EPIC repliesthat NRDC v. EPA isnot gpplicable to this action, snce the silviculturd regulation
was never specificaly challenged in the consolidated cases before the D.C. Circuit. The EPA agreesthat
to its knowledge the regulation was not at issue in those cases,™® but the D.C. Circuit’s analyss should il
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be applied here because the silvicultura regulation was recodified in 1980 as part of the CPRs. See 45
Fed. Reg. a 33,44647 (repromulgating the slvicultural regulation as 40 C.F.R. § 122.58). In support of
thisargument, PALCO cites Trustees for Alaskav. EPA, 749 F.2d 549, 559 (Sth Cir. 1984), in which the

Ninth Circuit adopted the D.C. Circuit’s reasoning in NRDC v. EPA and gpplied it to aregulation that was
part of the CPRs. Specificdly, the Circuit found that a regulation on the burden of proof in permit hearings
that was included in the CPRs is reviewable in the circuit courts pursuant to section 509(b)(1)(E). 1d.

While defendants present a strong argument, this court finds that the nonpoint source provison of
the slvicultura regulation is not an “ effluent limitation or other limitation” under section 301. Firdly, the
slvicultura regulation as a whole was never propounded under the authority of section 301. 41 Fed. Reg.
a 6283. Thefact that EPA generdly cited section 301 for its authority to promulgate the CPRs does not
lead to the conclusion that the slviculturad regulation was then based on such authority. Although the
regulation was repromul gated with the CPRs, the repromulgation did not change the meaning of the
regulation. Compare 41 Fed. Reg. at 24,712 with 45 Fed. Reg. at 33,446-47 (incorporating comment on
nonpoint sources into text). Similarly, the fact that the 2000 proposed rulemaking on TMDL s was issued
generdly under the authority of section 301, see 65 Fed. Reg. at 43,586, does not change the specific
authority of the slviculturd regulation since the EPA did not amend the regulation initsfina rulemaking.
Therefore, the court finds that the authority for the silvicultura regulation remains sections 304, 402 and
501.

Although Trugtees for Alaska could be read to stand for the proposition that al regulations codified

as CPRs are subject to appellate review under section 509(b)(1)(E) as limitations under section 301, this
reading would be contrary to the narrow interpretation of the same jurisdictiond provison later counsdled

by the Ninth Circuit in Longview Fibre. In Longview Fibre, this Circuit found that a TMDL regulation,

which the parties agreed was an effluent limitation, was not “under section 301" because the EPA issued
the regulation under a different section. 980 F.2d at 1311. The Circuit did not accept petitioners
arguments that “under section 301" should be interpreted broadly to include dl effluent limitations, even if
the specific limitation was not listed in section 301. 1d. at 1312. Thus, this court cannot conclude that the
nonpoint source provison is “under section 301" based only on the fact that it was repromulgated as part of
the CPRs. Evenif this court were to gpply the broad reasoning of NRDC v. EPA as accepted by Trustees
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for Alaska, the nonpoint source provision could not be based on section 301 because it does not “ set out
procedures for obtaining permits that comply with [section] 301,” 673 F.2d a 405 n.15. By its nature, the
provision ensures that permit procedures will not apply to these sources. In contrast, Trustees for Alaska

concerned the burden of persuasion in a permit hearing, which is clearly a* procedure for obtaining
permits.”

Secondly, even if the nonpoint source provison of the slviculturd regulation could somehow be
construed to be *“under section 301,” the court finds that the provison is not an “effluent limitation or other
limitation.” Even under the expansve definition of NRDC v. EPA, the provison a issue in this action is not
“alimitation on point sources and permit issuers’ or “aredriction on the untrammeled discretion of the
indugtry.” Defining asvicultural source as a nonpoint source does not restrict industry by limiting pollution
from point sources or requiring permitsto beissued in a gricter fashion. In effect, the nonpoint source
provision exempts sources of pollution from the admittedly tighter controls accorded point sources under
the CWA.. Although courts have broadly construed the definition of “effluent limitation or other limitation,”
see, e.q., NRDC v. EPA, 656 F.2d a 775 (finding variance regulations to be effluent limitations because

“[alsapracticd matter they redtrict the discharge of sewage by limiting the avallability of avarianceto a
class of gpplicants which does not include al coastd municipdities’), neither EPIC nor PALCO has cited
any casesthat find a provison such asthisoneto be a“limitation.” In fact, the Ninth Circuit has held that
section 301 limitations apply only to point sources. Oregon Natural Res. Council, 834 F.2d at 848-50

(finding plaintiffs did not have a cause of action under section 505(a) to chalenge water quality standards
for nonpoint sources because section 301 concerned effluent limitations, which are only applicable to point
sources of pollution).

D. Policy Reasons for Origina Appellate Review under Section 509(b)(1)

In an attempt to avoid the preceding reasoning, the EPA and PALCO argue that NRDC v. EPA
did not rest itsjurisdiction only on whether CPRs are limitations under section 301, but dso on the policy
rationale that generdized rules are better suited for review in the circuit courts. Responding to the industry
petitioners argument that the CPRs are not specific limitations, the D.C. Circuit Stated that the * case for
firg-ingtance judicia review in acourt of appedsis stronger for broad, policy-oriented rules than for
specific, technology-based rules” NRDC v. EPA, 673 F.2d at 405. The D.C. Circuit specificaly voiced
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concerns about nationa uniformity and the lack of need for district courts' factfinding mechanisms®® 1d. at
405 n.15.

This court recognizes that the nonpoint source provision of section 122.27 is a broad, policy-
oriented rule, and that the outcome of this action has nationwide implications. The court is cautious,
however, not to force an interpretation of section 509(b)(1) that will stray too far from its language because
section 509(b)(2) barsjudicia review of any action that fals within section 509(b)(1) “in any civil or
crimina proceeding for enforcement.” 33 U.S.C. § 1369(b)(2). The Ninth Circuit has counseled against
congruing the jurisdictiona language broadly, noting the “peculiar sing” of section 509(b)(2). Longview
Fibre, 980 F.2d at 1313. While the agency action at issue in Longview Fibre was a specific numeric limit —
dioxin discharges to the Columbia River — the Circuit’s concern with barring defendants from certain
arguments may be even more agpplicable to broad, policy-oriented rules than to narrow, technol ogy-based
Oones.

Moreover, as EPIC points out, adistrict court took jurisdiction over the chalenge to the origina
1973 EPA regulaion, a broad rule which exempted certain silvicultura point sources from NPDES
permitting. NRDC v. Train, 396 F. Supp. a 1402. Although the D.C. Didtrict Court did not specificaly
address its jurisdiction, a court must raise the issue sua sponteif there is any question as to whether it has

subject matter jurisdiction over an action. Ruhrgasv. Marathon Oil Co., 526 U.S. 574, 584 (1999)

(Because subject matter jurisdiction “keep[s] the federal courts within the bounds the Congtitution and
Congress have prescribed,” such “ddineations must be policed by the courts on their own initiative even at
the highest level.”); Fed. R. Civ. P. 12(h)(3) (“Whenever it appears.. . . that the court lacks jurisdiction of
the subject matter, the court shal dismissthe action.”). This court must presume, then, that the D.C.
Didtrict Court did not have any doubts about its jurisdiction.

The court therefore holds that EPIC’ sthird claim of relief against EPA does not fal within section
509(b)(2)(E) or 509(b)(1)(F). Consequently, the “no other adequate remedy” requirement of the APA is
met, and EPIC may bring its clam under the APA in this court.

Il.  Satuteof Limitations
Defendants next move to dismiss EPIC’'s complaint on the grounds that the Six-year statute of

limitations gpplicable to APA actions, 28 U.S.C. § 2401(a), prohibits EPIC from chalenging the legdity of
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section 122.27. PALCO arguesthat the last find agency action on the nonpoint source provision occurred
when EPA repromulgated the regulation in 1983 to “deconsolideate’ it from the CPRs. See 48 Fed. Reg.
14,146, 14,164 (Apr. 1, 1983). EPA acknowledges that afina agency action may have occurred in 2000
but argues that any review of the action would be limited to the agency’ s decison not to amend the
regulation in the proposed manner. EPIC repliesthat its action is not barred by the statute of limitations
because it isbringing an “as gpplied’ chdlenge. In the dternative, EPIC argues that the EPA’sdecison in
2000 not to amend the regulation was afind agency action that opened the provision for review, and thus
the chdlenge istimely.

A. “As Applied” Exception

In an abrupt shift of argument, EPIC characterizesits action as an “as gpplied” chdlenge to an
underlying regulation that should be alowed without regard to the gpplicable statute of limitations. Such a
chdlenge may be brought in two stuations, neither of which gpply to the action at bar. Firg, it isclear that
when an agency applies aregulation to a defendant in an enforcement proceeding, that party may chalenge
the vdidity of the regulation even if the regulation was promulgated long before. National Labor Relations
Bd. v. Federd | abor Relations Auth., 834 F.2d 191, 195-96 (D.C. Cir. 1987). The challenger need not

be a defendant in a court proceeding, but may bring a court action againgt the agency to review the
adminigtrative proceeding in which the agency gpplied the rule. Commonwealth Edison Co. v. Nuclear

Regulatory Comm'n, 830 F.2d 610, 613 n.2 (7th Cir. 1987). Second, a party may petition the agency to

amend or rescind the regulation, then seek judicid review of the agency’s denid on substantive grounds.
Public Citizen v. Nudlear Regulatory Comm’'n, 901 F.2d 147, 152 (D.C. Cir. 1990); National Labor
Relations Bd., 834 F.2d at 196. See aso Wind River Mining Corp. v. United States, 946 F.2d 710, 715
(Sth Cir. 1991) (adopting D.C. Circuit andysis for as gpplied chalenges).

EPIC has not been the object of any enforcement proceeding by the EPA. PALCO—not

EPIC—isthe regulated entity, and PALCO does not contest the rule as gpplied to it. All of the cases cited
by EPIC but one involve chalenges by regulated entities. Solid Waste Agency of N. Cook County V.
United States Army Corps of Eng'rs, 531 U.S. 159 (2001) (chalenge by municipdity to migratory bird

rule after Army Corps denied CWA permit); Wind River Mining Corp. (chdlenge by mining company

againg Bureau of Land Management decision prohibiting ore extraction); Commonwedth Edison Co.
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(chdlenge by utility to Nucdlear Regulatory Commission rule setting fees for license gpplication review
work); National Labor Relations Bd. (challenge by union to Federd Labor Relations Authority rule

precluding remedies for union representatives); Functiond Music v. Federd Communications Comm'n, 274

F.2d 543 (D.C. Cir.) (chalenge by owner of FM gation to Federd Communications Commission rules
restricting subscription-based services), cert. denied, 361 U.S. 813 (1959). The lone exceptionisadigtrict
court case in which the court dismissed without pregudice plaintiff’s as gpplied chalenge. Florida Keys
Citizen Codlition v. West, 996 F. Supp. 1254 (S.D. Fla. 1998). This case doesnot aid EPIC. The court

held that any facid chalenge by plaintiffs to the regulation at issue was time-barred and merdly gave
plaintiffs the opportunity to return to court to demondtrate that they could bring an as gpplied chdlenge. 1d.
at 1256-57.

EPIC has dso not directly petitioned the EPA to amend or rescind the regulation. See Public
Citizen 901 F.2d a& 152 (dtating in dictathat citizen plaintiff could bring a substantive chdlengeto arule
after petitioning the agency). EPIC' s lagt-minute correspondence requesting the Regiona Board to issue
permitsto PALCO for its discharges does not satisfy this requirement. Despite EPIC' s attempt to cast this
action as a subgtantive chalenge to application of section 122.27, EPIC is directly chalenging the legd
vdidity of theregulation. Infact, EPIC acknowledges that its action poses “pure questions of law.” Pl.’s
Opp'nat 22. Cf. Clean Air Implementation Project v. EPA, 150 F.3d 1200, 1204-05 (D.C. Cir. 1998)

(as gpplied chalenge provides a specific factua context for aregulation, ensuring ripeness), cert. denied,
527 U.S. 1021 (1999). EPIC may not escape the gpplicable statute of limitations by trying to couch its
facid chalenge as an as applied dlam.

B. Fina Agency Action

The APA authorizes judicia review of find agency actions. 5U.S.C. § 704. APA clamsmust be
brought within six years of the accrud of the right of action. 28 U.S.C. § 2401(a). A right of action under
the APA accrues from the date of final agency action. Spannausv. United States Dep't of Justice, 824

F.2d 52, 56 (D.C. Cir. 1987). To beafind action, the action must meet two criteria. “Firgt, the action
must mark the ‘consummation’ of the agency’ s decisonmaking process—it must not be of amerely

tentative or interlocutory nature.” Bennett v. Spear, 520 U.S. 154, 177—78 (1997) (citation omitted).

“[S)econd, the action must be one by which ‘rights or obligations have been determined,” or from which
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‘legd consequenceswill flow.”” 1d. at 178 (citation omitted); see aso City of San Diego v. Whitman, 242

F.3d 1097, 1102 (9th Cir. 2001) (for agency action to be find it must “impose an obligation, deny aright
or fix some legd reationship”).

Relying on EPA’s characterization of its decision in the 2000 rulemaking, PALCO contends that
EPA did not complete its decisonmaking process, and thus the agency action is not find under the first
prong of Bennett. In the 2000 preamble, EPA stated it was “not taking fina action in today’ s rule on the
proposed changes to the NPDES regulations gpplicable to silviculture” 65 Fed. Reg. a 43,652. EPA
aso dated it did not plan to “finaize the August 1999 proposa” to ater section 122.27 but rather would

“continue to evauate how to best address the water quality impacts from forestry.” 1d. EPA made clear,
however, that it had “no plans at present to repropose changes to the silvicultural exemption.” Id. Sucha
gatement is clearly not “of amerdy tentative or interlocutory nature.” Bennett, 520 U.S. at 178.

Nor does PALCO acknowledge that the court is not bound by EPA’s position on whether its
actionisfinad. See Abramowitz v. EPA, 832 F.2d 1071, 1075 (9th Cir. 1987) (“We do not believe the

Agency’'s own designation of its action determines the jurisdictiond issue.”), superseded by statute on other
grounds as recognized in Hall v. EPA, 263 F.3d 926, 937 (9th Cir. 2001). The fact that EPA might at

some undetermined point in the future address silviculture pollution failsto dter the fact that its
determination not to amend section 122.27 consummated its decisonmaking process. 1d. (finding find
action even when agency declared it was “* holding open’ the question of how to act” on the matter and was
“‘not taking final actions. . . a thistime”) (quoting 49 Fed. Reg. 30,304 (July 30, 1984)). But see Edison
Elec. Ing. v. EPA, 996 F.2d 326, 332 (D.C. Cir. 1993) (noting that EPA’sfind ruling stating it would

continue to evaluate the issue would likely make any review premature). This court findsthat EPA’s
decision not to amend the regulation marked the consummeation of its decisionmaking process, despite its
generdized statement to continue studying the problem. “It isthe effect of the action and not its labd that
must be considered.” Abramowitz, 832 F.2d at 1075.

PALCO dso argues that the agency action does not meet the second prong of Bennett. Since
EPA did not change its existing regulation, PALCO contends, the legdl regime was not atered. See
Bennett, 520 U.S. at 178 (“the second [requirement] is met because . . . [the action] dter[s] the lega
regime to which the action agency is subject”). Thisinterpretation narrows the scope of Bennett beyond
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reason. Takentoitslogica extreme, even if EPA repromulgated section 122.27 as it now stands and
explicitly stated that it was taking final action, EPIC would not be able to challenge EPA’saction. EPA’s
decision to not to amend the slviculturd regulation has the direct, immediate legd consequence of
continuing to exempt awhole class of dlviculturd activities from the NPDES permit program. Cf. Franklin
V. Massachusetts, 505 U.S. 788, 798 (1992) (presentation by Secretary of Commerce to President served
“more like a tentative recommendation than afind and binding determination”); Dalton v. Specter, 511

U.S. 462, 474 (1994) (submission of base closure recommendations to President not afina action when
President had discretion to rgject them). Therefore, this court finds that both prongs of Bennett have been
met, and the EPA’ s decison not to amend the slviculturd regulation isafind agency action.

C. Scope of EPA Action

Although EPA does not contest that there was a reviewable agency action, it argues that the scope
of any challenge to the action is limited to the proposed amendment. EPIC repliesthat EPA not only
proposed an amendment to the regulation, but it dso reopened the underlying silviculturd regulation for
review.'” When “an agency’s actions show that it has not merely republished an exiging rule . . . but has
reconsidered the rule and decided to keep it in effect, chdlengesto therule arein order.” Public Citizen,
901 F.2d at 150."® See also Kennecott Utah Copper Corp. v. United States Dep't of the Interior, 88

F.3d 1191, 1213 (D.C. Cir. 1996) (aregulation is reopened if “an agency in the course of arulemaking
proceeding solicits comments on a pre-existing regulation or otherwise indicates its willingness to reconsider
such aregulation by inviting and responding to comments’). A court must consider the “entire context of
the rulemaking including al rdlevant proposals and reactions of the agency to determine whether an issue
was in fact reopened.” Public Citizen, 901 F.2d at 150.

At the outset, this court looks to EPA’s description of its proposed rulemaking in 1999. “[l]f in
proposing arule the agency uses language . . . that shows that it did in fact reconsder an issue, arenewed
chdlenge to the underlying rule or policy should be dlowed.” 1d. EPA dated that it was “proposing to
modify its current interpretation of the term ‘point source’ with respect to discharges associated with
slviculture” 64 Fed. Reg. at 46,077. After discussing the 1987 sormwater amendments, the EPA
identified & gap in regulatory coverage” between discharges associated with slviculturd activity and
discharges from other activities regulated as point sources. 1d. The proposd, EPA sated, would remove
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this gap for slvicultura sources “currently identified as a discrete category of ‘non-point sources excluded
from the opportunity for regulation under the NPDES permitting program” and replace it with case-by-case
desgnation. 1d.

EPA contends that the proposal only discussed the current rule as background to the proposed
change. While EPA has a drong argument, the agency explicitly invited comments on both the underlying
nonpoint source provision and the proposed case-by-case designation authority. See 64 Fed. Reg. at
46,079 (“EPA invites comments on removing the categoricd exemption for runoff from certain slvicultura
activitiesand on itsintention to limit federal designation authority to discharges into waters for which EPA
hes established a TMDL.”) (emphasis added). In response, EPA received comments on the vaidity of the
exemption.® These are summarized in the find decision:

0 ol (aoaThG: orfined Soreranees o NFDES P aareeres. These

commenters asserted that al sources with discharges from discrete, discernable, confined

conveyances are and should be required to obtain NPDES permits.
65 Fed. Reg. at 43,652. Seeadsoid. (“Many commenters encouraged EPA to require NPDES permits
for dl slvicultural operations that discharge pollutants from a point source as opposed to the proposed
case-by-case approach.”).

This court finds that the EPA’s cal for comments reopened the underlying rule for review. If an
agency “explicitly invited comments on the precise question for which petitioners now seek review,” even
when the agency did not specificaly propose to change the rule in that manner, the rule is deemed
reopened. Edison Elec. Ing., 996 F.2d a 332 (agency solicited comments on both the existing regulation

and the proposed dternative). While a plaintiff cannot “bootstrap” himsdlf into federa court by commenting
on matters not related to a rulemaking and then seeking review of the agency’ s response to those
comments, American Iron & Sted Ind. v. EPA, 886 F.2d 390, 398 (D.C. Cir. 1989), cert. denied, 497
U.S. 1003 (1990), EPIC has not done so here. Asthe final agency action occurred on July 13, 2000 and

EPIC filed its complaint on July 24, 2001, this court finds that EPIC’ s chdlenge to the nonpoint source
provison of the dlvicultura regulaion istimely.
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CONCLUSION

For the foregoing reasons, the court holds that EPIC can pursueits APA clam in this court and that
the dam is within the gpplicable satute of limitations. EPA’s mation to dismissis DENIED and PALCO's
moation to dismissisDENIED IN PART. The court requests further briefing from dl parties on the
remaining issuesin PALCO’ s motion to dismiss, specificaly the proper degree of judicia deference to EPA
required by Chevron v. NRDC, 467 U.S. 837 (1984). Supplementd briefing by defendants is due June
23, 2003, plaintiff’s opposition is due July 7, 2003 and a hearing is scheduled for July 28, 2003. Briefingis

not to exceed 25 pages, and the parties are directed not to submit replies.
IT ISSO ORDERED.

Dated: June 6, 2003 IE]
MARILYNHALLC PATEL
Chief Judge
United States District Court
Northern Didrict of Cdifornia
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ENDNOTES
1. Unless otherwise noted, the facts in this section are taken from EPIC's Amended Complaint.

2. EPA delegated its permit-issuing authority to Californiaon May 14, 1973. 39 Fed. Reg. 26,061 (July
16, 1974). Cdiforniaadministers the NPDES program through the Porter-Cologne Water Quality Control
Act (“Porter-Cologne Act”), Cal. Water Code § 13000 et seg., which crested Regiond Water Quality
Control Boards responsble for issuing Waste Discharge Requirements (“WDRS’). WDRs are equivaent
to CWA permits, and for the purposes of this action, the Porter-Cologne Act imports dl revant definitions
from the CWA, including those for “pollutants,” “discharge,” and “point source.” See Cal. Water Code §
13373.

3. Theregulation was origindly codified as40 C.F.R. § 124.85. 41 Fed. Reg. a 24,711. The nonpoint
source provison was in acomment, and read as follows:
This term does not include nonpoint source activities inherent to forest management such as
nursery operations, site preparation, reforestation and subsequent cultural trestment,
thinning, prescribed burning, pest and fire control, harvesting operations, surface drainage,
and road condiruction and maintenance from which runoff results from precipitation events.
Id.

4. EPA proposed to replace the second sentence with this text:
Thisterm aso includes discharges compaosed entirely of storm water from slvicultura
activities that are designated under 40 CFR 122.26(a)(1)(v) as requiring a402 permit.
64 Fed. Reg. at 46,088.

5. Section 505(a) specificaly vests jurisdiction in the didtrict courts for private citizen suits againg ether a
person who alegedly isin violation of pollution standards or an order by the EPA, or the EPA
Adminigtrator for anon-discretionary act. 33 U.S.C. 8 1365(a). If review is available under this section,
the Ninth Circuit has gated that a plaintiff may not escape the applicable notice requirements by bringing an
APA dam. Oregon Natural Res. Council, 834 F.2d at 851.

6. Initsthird clam of the amended complaint, EPIC aleges.
Defendant EPA’ sfind decisons promulgating 40 C.F.R. § 122.27 and interpreting the
language of that section on July 13, 2000 and February 12, 1976 are ultra vires acts. To
the extent the application of 40 C.F.R. § 122.27 or EPA’sinterpretation of that regulation
effectively exempt discharges of sormwater and pollutants from ditches, channds, pipes,
culverts, manmade gullies, and other discrete conveyances associated with slvicultura
activitiesto Bear Creek, its tributaries and other waters of the United States, those EPA
decisons are in excess of statutory authority and thus should be set aside under 5 U.S.C. 8
706(2)(C). Those EPA decisons dso are arbitrary, capricious, an abuse of discretion, and
otherwise not in accordance with law and thus should be set aside under 5U.S.C. 8§
706(2)(A).
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Am. Compl. 1 64.

7. EPIC contends that it is chdlenging EPA’ sfalure to promulgate effluent limitations for al silvicultura
sources meeting the definition of “point sources’ and therefore should be heard in digtrict court. EPIC
relieson Chemica Mfrs. Assnv. EPA, 870 F.2d 177, 266 (5th Cir. 1989) (“NRDC does not complain
that the effluent limitations promulgated by the Adminigtrator to control toxic and nonconventiona pollutants
are in some way defective or deficient. Rather, petitioner seeksto compe the Adminigtrator to promulgate
such regulationsin the firgt ingtance. Such suits dearly lie within the exclusve juridiction of the digtrict
court.”). In Chemica Manufacturers, the court found that petitioner’s claim was to compel anon-
discretionary duty by the EPA Adminigtrator, and therefore jurisdiction was only to be had in the digtrict
courts under section 505(a). The gravamen of EPIC’s claim goesto EPA’ s decision not to define certain
silvicultura sources as point sources. As such, section 505(a) and Chemica Manufacturers are
ingpplicable.

8. EPA arguesthat this court should defer to circuit court jurisdiction because consolidated chdlengesto
the July 13, 2000 rulemaking are currently pending in the D.C. Circuit. American Farm Bureau Fed'n v.
Whitman, No. 00-1320 (D.C. Cir. filed July 18, 2000). The EPA aso admits, however, that the pending
action does not include a chalenge to the EPA’ s decison not to amend the slviculturd regulation. Because
the EPA’ s decision regarding the silviculturd regulation is separable from the rest of the rulemaking, the
presence of such an action does not determine whether this court has jurisdiction over EPIC’ s claim.

9. This attempt to ascribe a different rationae for the citation to section 304 isvery strained. Section
304(b) does provide authority for EPA to issue effluent limitation guidelines, 33 U.S.C. § 1314(b), but the
regulation & issue hereis not such aguiddine.

10. The 1977 amendments to the CWA cast doubt on the substantive basis for the Court’ s decison in
Crown Simpson, but the jurisdictiona reasoning remains gpplicable. American Paper Ing. v. EPA, 890
F.2d 869, 874 n.7 (7th Cir. 1989).

11. In NRDC v. EPA, the D.C. Circuit specificaly found that the regulations were “effluent limitations.. . .
under section 1311 [section 301 of the CWA]”, and thus the court had jurisdiction pursuant to section
509(b)(1)(E). 656 F.2d at 775. Nether Ninth Circuit decison explains why the reasoning in a different
jurisdictiond provision should give the circuit courts power to review actions under section 509(b)(1)(F).

12. The Ninth Circuit’s recent decison on the Phase || ssormwater regulationsis not to the contrary.
Environmenta plaintiffs challenged, anong other decisions, the EPA’ sfailure to regulate sormwater from
forest roads under section 402(p)(6) of the CWA, the catch-al stcormwater provision. Environmenta Def.
Citr., 319 F.3d a 431. Inruling againd the plaintiffs, the court found that section 402(p)(6) did not
encompeass forest roads since the section was “ specificaly intended to address stormwater pollution from
indugtrid and municipa sources, not agriculture” 1d. at 432. The court based itsjurisdiction over the
entire action on section 509(b)(1) but did not cite a specific provison. 1d. at 408. The parenthetica to the
citation, however, indicates that the court found abasis in elther section 509(b)(1)(F) or 509(b)(1)(E). 1d.
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(describing section 509(b)(1) as “assigning review of EPA effluent and permitting regulations to the Federd
Courts of Appeals’). The court did not address the specific issue facing this court, as the court found that
the challenge was not to the 1976 silviculturd regulation but to the agency’s Phase I1 decison. 1d. at 432.
While the courtircuit stated in dictathat review of the regulation was pending in the D.C. Circuit as part of
American Farm Bureay, id. at 433 n.55, the referenced action does not in fact include the slvicultura
regulation. Appellate jurisdiction over the EPA’s decision to exclude forest road sources from Phase |
regulation does not contradiict this court’ sandyss. Asthe court in Environmental Defense Center noted,
section 402(p)(6) “does not require that the ‘ comprehensive program’ be limited to the use of NPDES
permits” 1d. at 432. EPA could have regulated such sourcesin another manner, as long as the program
met statutory requirements. 1d. Thus, in deciding not to regulate forest road sources under section
402(p)(6), EPA did not exclude the sources from the NPDES program in the same manner as the nonpoint
source provison doesin section 122.27.

13. PALCO arguesthat a permit might issue for pollution from a source thet fals squardly within the
definition of slvicultural nonpoint sources, in which case the concerns of NRDC v. EPA would become
redity. Thishypothetica isfar-fetched a best. A discharger must apply for apermit, 40 CFR. 8
122.21(a)(1), and the EPA or state cannot issue a permit until the gpplication is complete, id. 8
122.21(e)(1). Because of section 122.27, alogging company would not need to apply for a permit for
pollution from slvicultural nonpoint sources.

14. The Longview Fibre opinion isworth quoting at length:
The specificity and precison of section 1369, and the sense of it, persuade usthat it is
designed to exclude the unlisted section 1313. [citation omitted]. It would be an odd use
of language to say “any effluent limitation or other limitation under section 1311, 1312,
1316, or 1345 of thistitle’ in § 1369(b)(1)(E) if the references to particular sections were
not meant to exclude others. The negative pregnant is al the more obvious becausein the
six subsection provison at 1369(b)(1), each subsection specifies a particular Satute or
subsection of a statute; the distinctions are so fine that review of a* standard of
performance under section 1316”7 is established by a different subsection from review of a
“determination pursuant to section 1316(b)(1)(C).” 33 U.S.C. § 1369(b)(1)(A), (B). No
sens ble person accustomed to the use of wordsin laws would spesk so narrowly and
precisaly of particular Satutory provisons, while meaning to imply amore generd and
broad coverage than the atutes designated. In this case, expressio unius est exclusio
alterius.

980 F.2d at 1313.

15. Initsreview of the case law, the court finds no indication that the silvicultura regulation was at issuein
the consolidated cases before the D.C. Circuit. The petitioners challenged about fifty-five issues, of which
forty-seven were raised by indudtry litigants. NRDC v. EPA, 822 F.2d 104, 109 (D.C. Cir. 1987). EPA
and the industry litigants entered into an NPDES Settlement Agreement in 1982 with respect to twenty-
seven of theissues. 1d. The EPA then revised the NPDES-related CPRs. 1d.; 49 Fed. Reg. 37,997
(Sept. 26, 1984). Neither the revised 1984 regulations nor the later court challenges by industry and
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environmentd litigants concern siviculturd activities See NRDC v. EPA, 859 F.2d 156, 165 (D.C. Cir.
1988); NRDC v. EPA, 822 F.2d at 109.

16. In contrast to the D.C. Circuit’ sinterpretation, and in the absence of any enlightening legidative history,
it ssemsjugt aslikely that Congressintended to grant origina gppellate jurisdiction over fact-specific actions
that already had a detailed agency record for the circuit courtsto review. Then, the courts of gppedls
would not need to rely on digtrict courts' factfinding mechanisms. See Save the Bay v. EPA, 556 F.2d
1282, 1292 (5th Cir.) (in finding that the EPA’ sfailure to veto a permit was not reviewable under section
509(b)(1)(F), court “assume[d] Congress drafted the provision with reference to the rule that our origina
jurisdiction can only extend to ‘agency action capable of review on the basis of the adminigrative record.””)
(quating Investment Co. Ind. v. Board of Governors of the Fed. Reserve Sys,, 551 F.2d 1270, 1278
(D.C. Cir. 1977)). Thiswould comport with the “specificity and precision” of the section 509(b)(1)
language noted by the Ninth Circuit in Longview Fibre. 980 F.2d at 1313. The court redlizes, however,
that such an interpretation would be in tenson with many decisons on section 509(b)(1), which have over
the years tended to broaden the scope of circuit court jurisdiction.

17. EPIC dso contends that the EPA’ s interpretation of the slvicultura regulation in the preamble to the
rulemaking is reviewable on itsown. An interpretation isonly reviewable if it has abinding effect, an
andyds separate from whether the preamble reopened aregulation for review. Horida Power & Light Co.
v. EPA, 145 F.3d 1414, 1420 (D.C. Cir. 1998). This court finds no evidence that the interpretation alone
created a“direct and immediate’ effect, Kennecott Utah Copper Corp. v. United States Dep't of Interior,
88 F.3d 1191, 1223 (D.C. Cir. 1996), asit merely restated the EPA’ s longstanding approach to
Slviculturd sources.

18. EPA arguesthat Public Citizenis distinguishable because the agency decision made permanent an
earlier temporary decison. In contrast, section 122.27 was never temporary; it wasissued in 1976 asa
fina regulation. This court finds that the determinative question in Public Citizen, one in aline of many D.C.
Circuit cases congdering whether to reopen aregulation for review, was whether the later rulemaking
reexamined the earlier decison—not whether the underlying regulation was temporary.

19. At argument, EPA admitted that the agency kept two separate sets of comments—one for the
underlying regulation and one for the proposa. After separating these two issues, EPA cannot now argue
that the rulemaking only considered one.
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